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PER CURI AM *

Appel lant Philip R Thomas (“Thomas”) appeals the
district court’s grant of summary judgnent in favor of
Appel | ees Julian V. Myvsesian (“Mvsesian”) and Capital
Managenent Servi ces, I nc. (“CMs") (col l ectively,
“Appel l ees”). He argues that the district court erred in
finding that his third party clains against Appellees,
whi ch concededly fall outside the applicable statutory
limtations periods, are tine barred. Specifically,
Thomas contends that the discovery rule applies to save
his otherwi se tine-barred clains. W affirmthe judgnent
of the district court.

Underlying this <case is an insurance prem um
financi ng deal between Thomas and A. 1. Credit Corporation
(“Al. Credit”) that Mvsesian brokered on behalf of his
conpany, CMS. The deal enabled Thomas to obtain a
$2, 000, 000 cash advance, a $22,000,000 life insurance

policy, and the financing necessary to fund the cash

‘Pursuant to 5TH QR R 47.5, the Court has determ ned
that this opinion should not be published and is not
precedent except wunder the limted circunstances set
forth in 5THGQR R 47.5. 4.



advance and the premuns on the |ife insurance policy.
Al. Credit provided all of the necessary financing.
According to Thomas, Movsesi an prom sed that Thomas woul d
pay nothing until he died.

On January 12, 1999, Thomas si gned an application for
t he $22, 000, 000 life i nsurance policy; and on January 14,
1999, Thomas signed the docunents related to the
financing of the deal, including a prom ssory note in the
anount of $3, 846, 223, an assignnment of the |ife insurance
policy to A l. Credit as collateral, a personal guaranty,
and five security and control agreenents regarding
I nvest nent accounts to be used as further security for
the |l oan. Thomas alleges that all of the docunentation
for the financing of the deal went through Movsesi an and
that he had no contact with A l. Credit. He states that
he entered into the | oan transaction for the sol e purpose
of financing the paynent of the premuns on the newy
acquired life insurance policy. Thomas believed that the
cash value of the Ilife insurance policy would be
| everaged to pay the interest cost on the loan until he

died, at which point he thought the insurance policy
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would pay in full all advances of principal and the
accrued interest on the | oan. According to Thomas, he did
not think that he would be required to pay annual
I nterest on the | oan because Movsesi an pron sed hi mt hat
he would pay nothing until he died and also because
Movsesian told him that the provisions in the | oan
docunents that provided for paynent of interest were just
“typical |egal words” that were “covered by the speci al
prem um finance arrangenent with Al. Credit.” Thonmas
also alleges that he did not receive any disclosures
regardi ng the “special prem umfinance arrangenent,” nor
did he receive an insurance prem um finance agreenent as
requi red under Texas |aw. However, Appellees point out
that the prom ssory note contained a provision that
requi red Thonmas to pay interest on the | oan on an annual
basis, and it stated, “This Note is payable in successive

annual installnment paynents.” The note also stated, “The
under si gned acknow edges that before signing this Note,
borrower has read the Note in its entirety and received
a legible, conpletely filled-in copy of this Note.”

On January 18, 1999, Thonas sent a check to Movsesi an
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in the amunt of $110,589, which Thomas clains he
understood to be an origination fee. Appellees, however,
claim that Thomas paid this anobunt to Movsesian after
Movsesian sent a letter to Thomas indicating that the
anount of prepaid interest due on the | oan was $110, 589.
No ot her interest was due on the loan until January 2000.
On January 13, 2000, A l. Credit faxed Movsesian a letter
I ndi cating that the outstanding interest on the | oan was
$119, 693. 91, and on January 24, 2000, an enpl oyee of A.I.
Credit authorized paynent of this interest from funds
held in one of the investnent accounts used by Thonas to
secure the deal. Thonmas acknow edges that he was aware of
this paynment of interest and that as of January 2000, he
“knew of the ‘injury’ he had suffered at the hands of
Movsesi an,” that is, he knew that he would have to pay
I nterest on the loan contrary to his understanding of its
terns.

According to Thomas, when he becane aware t hat he had
to make interest paynents on the A l. Credit |oan, he
conpl ai ned to Movsesi an about the high cost of the deal;

and Movsesian in turn helped Thomas to surrender the
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original life insurance policy and purchase a new policy
from Anmerican Ceneral. Thomas clains that after he
purchased the Anerican General policy, there was
confusion regarding the amount of interest due on the
A l. Credit loan and the I ength of the grace peri od under
the Anerican GCeneral policy. Wether the result of
confusion or not, the premuns on the Anmerican Genera
policy were not tinely paid, the policy term nated, and
Thomas defaulted on the prom ssory note.

On February 11, 2003, A l. Credit filed suit against
Thonms, 2 seeki ng recovery under the note and the guaranty
and al so seeking a declaration regarding its security
interests in Thomas’s investnent accounts. On My 19,
2003, Thomas brought various counterclains against A l.
Credit and various third party clains agai nst Myvsesi an
and his conpany, CMS. Specifically, Thomas alleged fraud
in the inducenent, violations of Article 21.21 of the

Texas | nsurance Code, breach of fiduciary duty, negligent

2A.1. Credit also named Thomas's conpany (Thonas
A obal), his wife (Wayne Thomas), and various entities
related to Thomas d obal as defendants. Only Thonmas
appeal s.



m srepresentation, violations of Article 24.11 of the
Texas | nsur ance Code, prom ssory est oppel , and
conspiracy. Appellees filed a notion for sunmary
judgnent, contending, in part, that Thomas’'s clains were
barred by the applicable statutes of limtations.® Thonas
responded that the discovery rule applied to save his
cl ai nrs because he was not aware until January 2000 of his
Injury, i.e., that he had to pay annual interest on the
Al. Credit loan.* The district court, agreeing wth
Appel l ees that Thomas's clains were barred by the
respective statutes of limtations and finding that the
di scovery rule did not apply to save them granted

sunmary judgnent in Appellees’ favor. According to the

SThomas’ s clains were governed either by two-year or
four-year limtations periods: (1) fraud, four years; (2)
violations of the Texas I|nsurance Code, two years; (3)
breach of fiduciary duty, four vyears; (4) negligent
m srepresentation, two years; (5) prom ssory estoppel,
four years; and (6) conspiracy, tw years. See A Il.
Credit Corp. v. Thomas, No. 03-cv-00298, at 4 (N. D. Tex.
Apr. 21, 2005) (order granting summary judgnent).

“Thomas al so clainms that he was unaware that he had to
reapply for financing on a yearly basis; however, he did
not raise this argunent before the district court. W
consider it waived. Barrie v. Intervoice-Brite, Inc., 397
F.3d 249, 263 (5th G r. 2005).

7



court, Thomas could not argue that he was unaware unti l
January 2000 of the annual interest paynent requirenent
because the terns of the note, signed in January 1999,
i ndicated that Thomas would have to pay interest
annually. The <court <cited Martinez Tapia v. Chase
Manhattan Bank, N. A, 149 F.3d 404 (5th Cr. 1998), for
this proposition. On appeal, Thomas concedes that absent
the discovery rule, all of his third party clains are
barred by the respective statutes of Ilimtations.
However, he argues that there is a genuine issue of
material fact as to when he discovered or should have
di scovered his injury and that the district court
therefore erred in deciding that the di scovery rul e does
not save his third party clai ns.

This Court reviews a grant of sunmary judgnent de
novo, applying the sane standard as the district court.
Wheel er v. BL Dev. Corp., 415 F.3d 399, 401 (5th Gr.),
cert. denied, 126 S. C. 798 (2005). Sunmary judgnent is
appropriate if “there is no genuine issue as to any
material fact and . . . the noving party is entitled to

a judgnent as a matter of law” FeED. R Qv. P. 56(c); see
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al so Wheeler, 415 F. 3d at 401. W view the evidence in
the light nost favorable to the non-novant. |d. at 401-
02.

Havi ng carefully reviewed the parties’ briefs and the
rel evant portions of the record, we affirmthe district
court’s judgnent essentially for the reasons stated
therein. Under Texas | aw, Thomas was put on notice of his
Injury as of the date he signed the prom ssory note. H's
argunents to the contrary are unavaili ng.

AFFI RVED.



